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VI1. Regulatory |Inpact Analysis

Section 804(2) of title 5, United States Code (as added
by section 251 of Public Law 104-121), specifies that a "mjor
rule” is any rule that the O fice of Managenment and Budget
finds is likely to result in--

I An annual effect on the econony of $100 million or
nor e;

' A mjor increase in costs or prices for consuners,

i ndi vi dual industries, Federal, State, or |ocal governnent
agenci es, or geographic regions; or

I Significant adverse effects on conpetition,
enpl oynment, investnent productivity, innovation, or on the
ability of United States based enterprises to conpete with
foreign based enterprises in donestic and export markets.

We estimate, based on a sinulation nodel, that the
redistributional effects on HHAs participating in the Medicare
program associated with this final rule would range from a
positive $428 mllion for freestanding not-for-profit agencies
to a negative $363 mllion for freestanding for-profit
agencies in FY 2001. Therefore, this rule, is a major rule as
defined in Title 5, United States Code, section 804(2).

We have exam ned the inpacts of this final rule as

requi red by Executive Order 12866, the Unfunded Mandates
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Ref orm Act of 1995, (Public Law 104-4), and the Regul atory
Flexibility Act (RFA) (Public Law 96-354). Executive Order
12866 directs agencies to assess all costs and benefits of
avai l abl e regul atory alternatives and, when regulation is
necessary, to select regulatory approaches that maxi m ze net
benefits (including potential econom c, environnmental, public
health and safety effects, distributive inpacts, and equity).
A regul atory inpact analysis (RIA) nust be prepared for mgjor
rules with economcally significant effects ($100 mIlion or
nmore annually). Section 1895(b)(3)(A) (i) of the Act requires
that the total amounts payable under the HHA PPS be equal to
the total amount that would have been paid if this system had
not been in effect. Section 302 of the BBRA anends section
1895(b)(3)(A)(ii) of the Act and delays the application of a
15 percent reduction in HHA PPS paynment anmounts until 1 year
after its inplementation. Section 306 of the BBRA anends
section 1895(b)(3)(B)(ii) of the Act to require the standard
prospective paynment amounts to be increased by a factor equa
to the home health market basket mnus 1.1 percentage points
for each of FYs 2002 and 2003. |In addition, for subsequent
fiscal years, the law requires the rates to be increased by
t he applicable home health market basket index change. Thus,

subject to these adjustnments, the statutory construction of
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this final rule is budget neutral. However, we are aware that
there woul d be a nunber of organi zational accommpdati ons t hat
must be made by HHAs in order to make the transition fromthe
cost-based/interimpaynment system environnent to a prospective
payment environnment that would result in costs to these
entities. On that basis, we are preparing this RIA

Section 202 of the Unfunded Mandates Reform Act of 1995
requires that agencies prepare an assessnent of anticipated
costs and benefits for any rule that may result in an
expenditure by State, local, or tribal governnments, in the
aggregate, or by the private sector, of $100 mllion in any
given year. We believe that the costs associated with this
final rule that apply to these governnmental sectors would fal
bel ow this threshold. Therefore, the | aw does not apply and
we have not prepared an assessnment of anticipated costs and
benefits of this final rule.

The RFA requires agencies to analyze options for
regulatory relief of small businesses. For purposes of the
RFA, small entities include small businesses, nonprofit
organi zations, and governnental agencies. Mst HHAs are
considered small entities, either by nonprofit status or by

havi ng revenues of $5 mllion or |ess annually.
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Table 10 illustrates the distribution of HHAs by provi der type
participating in Medicare as of March 16, 2000.

Tabl e 10-- Nunber of HHAs by Provider Type

HHA Provi der Type Nurmber of HHAs

Visiting Nurse Association 451
Combi nati on of Government & 35
Vol unt ary

O ficial Health Agency 910
Rehabilitation Facility Based 0
Hospital Based 2278
Skilled Nursing Facility Based 161
O her 3801
Tot al 7636

Sour ce: HCFA - On Line Survey Certification and
Reporting System Standard Report 10 - March 16,
2000.
The follow ng RI A/ RFA anal ysis, together with the rest of
this preanble, explains the rationale for and purposes of this
final rule.

A. Backar ound

This final rule establishes requirements for the new
prospective paynment system for honme health agencies as
requi red by section 4603 of the Bal anced Budget Act of 1997,

as anmended by section 5101 of OCESAA and sections 302, 305,
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and 306 of BBRA. The requirenents include the inplenentation
of a prospective paynent system for home health agencies and a
nunber of other related changes. The prospective paynent
system described in this rule would replace the retrospective
reasonabl e cost-based system currently used by Medicare for
t he paynment of honme health services under Part A and Part B.
This final rule sets forth a prospective paynent system for
all costs of home health services under section 1895 of the
Act .

B. Revi sions to the Proposed Rul e

Bel ow are listed a nunber of the significant changes to
t he proposed rule that are reflected in the final rule.

Section 409.100

Section 305 of the BBRA excludes DME covered as a hone
health service fromthe consolidated billing requirenents.
Specifically, the law requires, "in the case of honme health
services (including nedical supplies described in section
1861(m (5), but excludi ng durable nmedical equipnment to the
extent provided for in such section) furnished to an
i ndi vidual who (at the time the itemor service is furnished)
is under the plan of care of a honme health agency, paynent
shall be made to the agency (w thout regard to whether or not

the itemor service was furnished by the agency, by others
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under arrangement with them made by the agency, or when any
ot her contracting or consulting arrangenment, or otherw se)."

However, under HHA PPS there is a separate paynent for
DMVE itenms and services currently provided as a hone health
service and paid under the DVE fee schedule. As discussed
earlier, under the HHA PPS, DME covered as a hone health
service as part of the Medicare honme health benefit wll
continue to be paid under the DVME fee schedule. Further, in
accordance with the statue, as anended by section 305 of BBRA,
DMVE is al so excluded fromthe consolidated billing
requi renents. A separate paynent anmount in addition to the
prospective paynment amount for hone health services will be
made for DME currently covered as a home health service under
t he PPS.

HHAs will no | onger be able to "unbundle" honme health
services (other than DME) to an outside supplier that can then
submt a separate bill directly to the Part B carrier or
DMERC. Instead, the HHA itself will have to furnish the hone
heal th services (except DME) either directly or under an
arrangenent with an outside supplier in which the HHA itself,
rather than the supplier, bills Medicare. The outside
supplier must |look to the HHA rather than to Medicare Part B

for paynent, except in the case of DME. Beneficiaries
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receiving DVE prior to establishment of a home health plan of
care can continue the relationship with that sane DME
supplier. The consolidated billing requirement elimnates the
potential for duplicative billings for the sane services to
the RHHI by the HHA and to the Part B carrier by an outside
supplier. Al covered hone health services listed in section
1861(m (including nedical supplies described in section
1861(m (5), but excluding DVE to the extent provided in such
section) of the Act under a plan of care nust be billed by the
HHA.

Section 484. 205

I We revised paragraph (a)(1) and (b) to clarify that
t he osteoporosis drug covered under the hone health benefit is
the only home health service listed in section 1861(m of the
Act that continues to be paid on a reasonable cost basis under
PPS.

I We added paragraphs (b) (1) and (b)(2) that provides
for the requirements governing the final split percentage
payment approach. New paragraph (b)(1) governs the split
per cent age paynment approach for initial episodes. The initial
percentage paynent for initial episodes is paid at 60 percent
of the case-m x and wage adjusted 60 day episode rate. The

residual final paynent for initial episodes is paid at 40
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percent of the case-m x and wage adjusted 60 day episode rate.
New par agraph (b)(2) governs the split percentage paynent
approach for subsequent episodes. The initial percentage
payment for subsequent episodes is paid at 50 percent of the
case-m x and wage adjusted 60 day episode rate. The residual
final paynent for subsequent episodes is paid at 50 percent of
the case-m x and wage adjusted 60 day episode rate.

Section 484.215

We revised paragraph (d)(4) to reflect the amounts that
are added to the nonstandardi zed epi sode amount for the OASI S
adj ustnment for the one tine inplenentation costs associ at ed
with assessnent scheduling form changes and amounts for Part B
t herapi es that could have been unbundled to Part B prior to
PPS i npl enent ati on.

Section 484. 225

We revised paragraph (c) to reflect that for each of FYs
2002 and 2003 the rates are updated by the applicable hone
heal t h mar ket basket minus 1.1 percentage points.

Section 484. 230

We revised the | anguage in this section to reflect the
hi gher per-visit amounts that will be used to calcul ate the

LUPA paynments.
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Section 484. 235

We revised paragraph (b) to reflect the use of billable
visit dates as the defining points for the PEP adjustnent.

Section 484. 237

We revised paragraphs (b)(1) and (b)(2) governing the
SCI C adjustnment to reflect the use of billable visit dates to
define the span of days used to calculate the proportional
payments both before and after a patient experiences a
significant change in condition.

Section 484. 240

We revised paragraph (d) to reflect the higher per-visit
ampunts that will be used to calculate the inputed costs for
each episode for outlier paynment determ nation.

C. Effects of this Final Rule

Section 1895(b)(3)(A) (i) of the Act requires the
conputation of a standard prospective paynent anount to be
initially based on the nost recent audited cost-report data
available to the Secretary. |In accordance with this section
of the Act, the primary data source in devel oping the cost
basis for the 60-day epi sode paynents was the audited cost-
report sanple of HHAs whose cost reporting periods ended in
fiscal year 1997 (that is, ending on or after October 1, 1996

t hrough Septenber 30, 1997). W al so adopted the nobst current
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conplete utilization data avail able from 1998.

Table 11 below illustrates the proportion of HHAs that
are likely to be affected. This table reflects how agencies
woul d be paid under PPS versus how they woul d be paid under
IPS. The limts under |IPS were determ ned by updating the
per-visit limts in effect for FY 2000 by the market basket
m nus 1.1 percent and updating each agency's per-beneficiary
cap for FY 2000 by this sane percentage. For each agency in
the audited cost report data set, we updated their costs from
FY 1997 to FY 2001 by our best estimte of HHA cost increases
during this period. W then conpared each agency's FY 2001
costs to the IPSlimts to determne their |IPS paynent in FY
2001. To determ ne each agency's paynent under PPS, we
translated the cost report data into 60-day episodes and used
the average case-m x for urban/rural and provider type as a
proxy. We extrapolated the audited cost report data to
reflect the total Medicare HHA distribution. W obtained
average case-nm x val ues based on the type of provider and
whet her the HHA was urban or rural fromthe Abt data set. W
then multiplied the agency's expected nunber of episodes in FY
2001 by the wage-adjusted and case-m x-adj usted epi sode
payment to obtain the agency's expected PPS payment. The PPS

paynment was then conpared to the |IPS paynent.
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Tabl e 11--Inpact of the Hone Health Prospective Paynment

Amounts on Hone Heal th Agencies by Type and Location for the

563 Audited Cost Report Sanpl e Agencies
Type of Agency Percentage Change from IPS to PPS
All Agencies 0.0
By Urban/Rural and Provider Type:
Rural:
Freestanding: For-Profit -7.50
Governmental 29.98
Non-Profit 13.28
Provider Based 5.31
Urban:
Freestanding: For-Profit -14.25
Governmental 20.58
Non-Profit 18.89
Provider Based -2.50
By Provider Type:
Freestanding: For-Profit -12.77
Governmental 26.50
Non-Profit 17.88
Provider Based -1.03
By Urban/Rural:
Rural Agencies 5.94
Urban Agencies -0.08
By Region:
Midwest States 14.77
Northeast States 15.37
Southern States -16.75
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Type of Agency Percentage Change from IPS to PPS

Western States 17.84

Tabl e 11 represents the projected effects of the HHA
PPS and is based on the 563 providers in the audited
cost-report sanple weighted to the national total of
HHAs. This sanple has been adjusted by the nost recent
mar ket basket factors to reflect the expected cost
i ncreases occurring between the cost-reporting periods
for the data contained in the database and Septenber 30,
2001.

This inpact table conpares the effect on categories
of HHAs in noving fromthe |IPS paynent methodol ogy to the
PPS paynment net hodol ogy. These cost limts have al ready
had the effect of reducing many extrenmes in the cost of
the system therefore, as a result of IPS, a majority of
HHA providers are currently held at the nmedi an national
cost per- beneficiary or below. It should be noted that
HHAs wi || have had 2 or nore years experience under this
system before PPS inplenmentation. The effect of IPS
payment restraint conbined with the inprovements in this
final rule have significantly reduced the degree of
vari ation between providers and regions as well as the

overall inpact of the rule. Because we believe it was
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i nportant that the inpact tables provide the nost
accurate representation possible, it was necessary for us
to use the data set drawn upon fromthe audited cost
report file. This file of course is nationally
representative and these data becone decreasingly valid
when divided into small er geographic areas. Thus, the
| owest | evel of analysis we could reasonably provide
using this data is the four census regions. Any finer
| evel of analysis would introduce a |evel of statistical
error that we believe would be unaccept abl e.

Col um one of this table divides HHAs by a nunber of
characteristics including provider type, region, and
urban versus rural l|ocation. For purposes of this inpact
tabl e four regions have been defined: Northeast, South,
M dwest, and West. The Northeast Regi on consists of
Connecti cut, Massachusetts, Maine, New Hanpshire, New
Jersey, New York, Pennsylvania, Puerto Rico, Rhode
| sland, Vernont, and the Virgin Islands. The South
Regi on consi sts of Al abama, Arkansas, the District of
Col unmbi a, Del aware, Florida, Georgia, Kentucky,
Loui si ana, Maryl and, M ssissippi, North Carolina,

Ckl ahoma, South Carolina, Tennessee, Texas, Virginia, and

West Virginia. The M dwest Region consists of |owa,
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Il1linois, Indiana, Kansas, M chigan, M nnesota, M ssouri,
Nort h Dakota, Nebraska, Ohio, South Dakota, and
W sconsin. The West Regi on consists of Al aska, Arizona,
California, Colorado, Hawaii, |daho, Montana, New Mexi co,
Nevada, Oregon, Utah, Washi ngton, and Wom ng.

Col um two shows the percentage change in Medicare
payments a particul ar category of HHAs woul d experience
in moving fromthe | PS paynment met hodol ogy to the final
PPS paynment net hodol ogy. Because the statute requires
aggregat e paynents under the HHA PPS and HHA | PS paynent
met hodol ogy to be budget neutral, the effect on agencies
in the aggregate is zero.

Rural freestanding for-profit HHAs experience an
7.50 percent decrease in noving fromthe |IPS paynment
met hodol ogy to the PPS paynent net hodol ogy. Rural
freestandi ng governnmental HHAs experience an 29.98
percent increase in noving fromthe |IPS paynent
met hodol ogy to the PPS paynment nmet hodol ogy. Rural
freestandi ng nonprofit HHAs experience an 13.28 percent
increase in noving fromthe |IPS paynent nethodol ogy to
t he PPS paynment net hodol ogy. Rural provider-based HHAs,
in the aggregate, experience an 5.31 percent increase in

moving fromthe I PS paynent nmet hodol ogy to the PPS
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payment nmet hodol ogy. Rural agencies, in the aggregate,
experience an 5.94 percent increase in nmoving fromthe
| PS paynent net hodol ogy to the PPS paynent nethodol ogy.

Urban freestanding for-profit HHAs experience an
14. 25 percent decrease in noving fromthe |IPS paynent
met hodol ogy to the PPS paynment nmet hodol ogy. Urban
freestandi ng governnmental HHAs experience an 20.58
percent increase in noving fromthe |IPS paynent
met hodol ogy to the PPS paynment net hodol ogy. Urban
freestandi ng nonprofit HHAs experience an 18.89 percent
increase in noving fromthe |IPS paynent nethodol ogy to
t he PPS payment net hodol ogy. Urban provider-based HHAs,
in the aggregate, experience an 2.50 percent decrease in
moving fromthe I PS paynent net hodol ogy to the PPS
payment met hodol ogy. Urban agencies, in the aggregate,
experience an 0.08 percent decrease in nmoving fromthe
| PS paynent net hodol ogy to the PPS paynent nethodol ogy.

The current IPS cost limts have been criticized as
provi ding better financial treatnment of urban providers
relative to rural providers. The HHA PPS system which
is based on patient characteristics, tends to | evel the
playing field; thus, rural providers, in general, fare

relatively better than urban providers. The | argest
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i npact on urban providers is in the urban freestandi ng
for-profit category where it can be argued that
hi storical costs have been di sproportionately high
conpared to other providers for reasons unrelated to the
relative needs of the patients they serve.

Freestanding for-profit HHAs, in the aggregate,
experience an 12.77 percent decrease in noving fromthe
| PS paynment net hodol ogy to the PPS paynent nethodol ogy.
Freest andi ng governnental HHAs, in the aggregate,
experience an 26.50 percent increase in noving fromthe
| PS paynent net hodol ogy to the PPS paynent nethodol ogy.
Freest andi ng nonprofit HHAs, in the aggregate, experience
an 17.88 percent increase in nmoving fromthe |IPS paynent
nmet hodol ogy to the PPS paynment net hodol ogy. Provider-
based HHAs, in the aggregate, experience an 1.03 percent
decrease in nmoving fromthe |IPS paynent nethodol ogy to
t he PPS payment nmet hodol ogy.

It should be noted that governnmental providers fare
relatively better under the HHA PPS system than ot her
types of providers. |In part, this is because the HHA PPS
systemis driven primarily by the needs of patients
rather than utilization incentives. Thus, governnental

providers are |less affected by the IPS paynment
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met hodol ogy because their costs have been historically
| ower and visit utilization per episode is nmuch | ower.
On average, governnental agencies have reported | ower
average costs per visit as well as fewer visits per
epi sode. It should be noted that this category of HHAs
accounts for only 3.8 percent of total hone health
expenditures and, therefore, the large increase
attributed to themhas little inpact in the aggregate
system costs.

Provi der-based agencies historically tended to have,
as a group, higher per-visit costs. As could be
antici pated, the paynent differential reflected in this
i npact table for provider-based agencies is in a negative
direction, but relatively nodest, probably due to the
cost discipline already in place due to |IPS.

HHAs in the M dwest region experience an 14.77
percent increase in noving fromthe |IPS paynent
met hodol ogy to the PPS paynment met hodol ogy. HHAs in the
Nort heast region experience an 15.37 percent increase in
movi ng fromthe I PS paynent nethodol ogy to the PPS
payment met hodol ogy. HHAs in the South region experience
an 16.75 percent decrease in noving fromthe |IPS paynent

met hodol ogy to the PPS paynent nethodol ogy. HHAs in the
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West region experience an 17.84 percent increase in
moving fromthe I PS paynent net hodol ogy to the PPS
payment met hodol ogy.

We woul d have preferred to provide an inpact table
with nore regions; however, the Iimtations of our data
prevented us from obtaining provider data at a | ower
| evel than the four major regions. However, this
regi onal breakdown does reflect what one m ght expect in
moving fromour current IPS cost l[imtations paynment
met hodol ogy to a national PPS paynent nethodol ogy.

Medi care paynments have historically varied by region
wi thout regard to the relative needs/conditions of
patients; therefore, that region that had the highest
unexpl ai ned costs for honme health services is the nost
i npacted area (South region). 1In contrast, the M dwest,
Nort heast, and West regions fare relatively well by
conparison. It nust be noted that in a paynent

met hodol ogy systemthat is legislatively required to
achi eve budget neutrality, any effort to increase
payments to those regions nore affected by a national
payment system necessarily results in a reduction of
payments to those regions that have historically

restrai ned costs under hone health.
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It should be noted that to the degree that agencies
respond to the incentives of the prospective paynment
system and apply resources commensurate with the neasured
characteristics of their patients, the inpacts predicted
in this nmodel will further be reduced.

D. Rural Hospital |nmpact Statenent

Section 1102(b) of the Act requires us to prepare a
regul atory inpact analysis if a rule may have a
significant inmpact on the operations of a substanti al
nunber of small rural hospitals. This analysis mnust
conformto the provisions of section 603 of the RFA. For
pur poses of section 1102(b) of the Act, we define a smal
rural hospital as a hospital that is |ocated outside of a
Metropolitan Statistical Area and has fewer than 50 beds.

We have not prepared a rural inpact statenment since
we have determ ned, and the Secretary certifies, that
this rule would not have a significant econom c inpact on
t he operations of a substantial number of small rural
hospi tals.

I n accordance with the provisions of Executive Order
12866, this regulation was reviewed by the Ofice of

Managenent and Budget.
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Federali sm

Executive Order 13132 establishes certain
requi renments that an agency nust nmeet when it pronul gates
a proposed rule (and subsequent final rule) that inposes
substantial direct conpliance costs on State and | ocal
governnments, preenpts State |aw, or otherw se has
Federalisminplications. W have reviewed this final
rule under the threshold criteria of Executive Order
13132, Federalism We have determined that this fina
rule woul d not have substantial direct effects on the

rights, roles, and responsibilities of States.



